Discussion

I conclude that the Respondent has not rebutted Complainant's
prima facie case, nor has it established an affirmative defense.
It has not adduced sufficient evidence to rebut the credible testi-
mony of Smith that he engaged in protected activities in making
safety related complaints.  Nor has Respondent presented sufficient
evidence to establish either that its action, in terminating Smith,
was in no part motivated by Smith's protected activities, or that
it would have terminated Smith based only on unprotected activities

Respondent, in essence, argues that Smith was terminated
because of disruptive behavior in criticizing co-workers, and
because of his poor performance in not cleaning the mine floor
properly, not cutting cap coal, cutting roof bolts, and operating
a miner in high tram.  The record establishes that there were
conflicts between Smith and the roof bolters at Dulcimer No. 1
Mine with regard to Smith's performance.  The weight of the testi-
mony establishes that after Smith was transferred to Oxford No. 5
Mine, he continued to complain about the performance of the roof
bolters.  The only testimony with regard to the specific contents
of the complaints to or about the roof bolters, was from Hoskins,
Smith, and Taylor.  I conclude, based on their testimony, that
any complaints made to or about the roof bolters or face boss had
to do with alleged improper bolting and strapping.  Accordingly,
these complaints are safety related and are protected activities.
Since these complaints were part of the reason to fire Smith, I
can not conclude that Respondent was in no part motivated by the
protected activities.

I further find that any allegations with regard to Smith's
poor performance, related solely to the period when he worked at
Dulcimer No. 1 Mine, and that there is no evidence of poor per-
formance at Oxford No. 5 Mine,  Goins testified that after Smith
was transferred to Oxford No. 5 Mine, he continued to receive
reports that the latter was continuing to cut out roof bolts and
operate the miner in high tram. However, the balance of the
testimony does not establish that there were any complaints of
these alleged activities by Smith after he was transferred to
Oxford No. 5 Mine.  Saylor, who was Smith1 s, foreman at Dulcimer
No. 1 Mine, was the only witness to the alleged cutting of coal
in high tram.  There was no testimony from any witness who
observed smith performing this activity at Oxford No. 5 Mine.
The only other witnesses who indicated any knowledge of any
alleged high tramming was Howard.  However, his knowledge was
based upon what Saylor had told him about Smith's operation of
the miner only at Dulcimer No. 1 Mine. Also, the only evidence
concerning Smith's cutting of roof bolts and leaving cap coal or
not cleaning up was testimony from Howard, Simpson, Isom Smith,
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